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An “All-in” Proposition

By Newton C. Marshall,
China Ladner,
Dennis J. Quinn, and

M. Therese Waymel

The complexities will have
an effect on defending the
professional, but the right
trial techniques should
mitigate the complications
and exposure.

Complexities
of Defending a
Professional at Trial

Trying a case is challenging enough. Trying a case

where you are defending a licensed professional can be

particularly challenging. Professionals, such as attorneys,

accountants, architects, engineers, financial advisors,

and broker dealers, each have a unique set of
issues. But certain approaches, techniques,
and theories can be equally applied to each
profession at trial.

Challenges are enhanced by the com-
plexities involved in professional liability
trials. Defending professionals at trial is
particularly demanding because the cases
routinely involve multiple parties, expert
witnesses, unique terminology, convoluted
damages, and multiple legal theories. Add-
ing the intangibles—the professional’s rep-
utation, media attention, and concerns
about retaining the ability to work and earn
in their profession—heighten the pressure

even more. Reputation and licensure can-
not be compromised.

This article is intended to identify cre-
ative and dependable tactics to maneuver
through trial successfully from voir dire,
opening statements, presentation of your
client, and cross-examination, to closing
arguments. Success at trial depends on
completing a comprehensive background
investigation of the facts of the case, effec-
tively preparing and targeting written dis-
covery, pouring through party files and
third-party records, and thoroughly tak-
ing and defending depositions. This article
does not address discovery and presumes
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that discovery was properly requested and
disclosed so that all parties are ready for
trial with limited surprises.

Trials: Defending Professionals

Are Complex

These trials are often complex because they
involve multiple parties and the poten-
tial for counterclaims and cross-claims.

Although co-defendants
are particularly reluctant

to share experts, fearing
that they lose control or
that issues may arise
among co-defendants, it

should be considered if it is
feasible at trial. Jurors love
simplicity and efficiency,
and they generally reward
the party that presents

a case in that manner.

The old adage “when defendants beat up
on each other, the plaintiff usually wins”
rings true. In certain jurisdictions, coun-
terclaims are compulsory or required for
a multiparty jury verdict form to be issued
by the court. To avoid defendant infight-
ingin front of a jury, consider joint-defense
or tolling agreements, unless there is a
clear conflict among some or all defend-
ants. Although these agreements are often
entered into before trial, they should be
considered or perhaps modified at trial to
defer claims or establish parameters on
contribution percentages in the event of a
plaintiff verdict. These agreements may be
discoverable in certain jurisdictions, which
should not preclude professionals from
entering into them when their cases pro-
ceed to trials. Under exceptional circum-
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stances, unified defendants, particularly
professionals who have a relationship with
each other and frequently work together,
or refer matters to each other, should seri-
ously consider a unified defense, which
may make the difference in a verdict.

Damages experts are expected in any
case against an attorney, accountant, archi-
tect, engineer, or broker dealer. They typi-
cally have already been selected, disclosed,
and deposed before trial, so the question is
how to present the damages experts at trial.
The best expert may not be the most quali-
fied or have the shiniest resume; instead he
or she is typically the one who can convey
complicated legal, engineering, financial,
or accounting principles and standards in a
way that juror laypersons, and even judges,
can understand. Although co-defendants
are particularly reluctant to share experts,
fearing that they lose control or that issues
may arise among co-defendants, it should
be considered if it is feasible at trial. Jurors
love simplicity and efficiency, and they gen-
erally reward the party that presents a case
in that manner. Sharing experts can benefit
the presentation of multiple defendant pro-
fessionals and reduce the potential adverse
effect of the significant expense of the
experts on the jurors.

The threshold liability question involves
the standard of care that is applicable to
the particular licensed professional at trial.
Duty, primarily established by an engage-
ment letter or a contract, must be estab-
lished. The payment of fees or creation
of a formal contract may have little effect
on duty. Often it is the implied conduct,
through statements and actions, which is at
issue at trial, making testimony and credi-
bility paramount. Enhance the profession-
al’s credibility at trial through documents
and records that were contemporaneously
created. Whenever possible, witness testi-
mony should reflect the document, letter, or
email generated during the representation
or service period. This approach buttresses
a professional’s credibility and undermines
the “he said/she said” dynamic.

Architect and engineer cases involve fur-
ther complexities, some parts of which may
await a decision in arbitration, while other
parts may await a jury decision in litiga-
tion. The American Institute of Architects
(ATA) and other association-developed
form contracts require or encourage arbi-

tration as a dispute resolution, but the arbi-
tration will only occur between the parties
to the contract, not third parties. It often
occurs that an attorney will defend an
architect or engineer against one party in
arbitration and another in litigation on the
same project, creating inefficiencies, added
expenses, and the potential for inconsis-
tent results.

The general thought is that com-
pared with litigation, arbitration is faster,
involves less discovery, is less expensive,
and proceeds under relaxed rules of evi-
dence. Appeal rights are limited or non-
existent in arbitration. Arbitration and
litigation involving the same parties typ-
ically proceed on different schedules and
the outcome of one may be dispositive on
the outcome of the other. In that two-track
system, the risks and complexities increase.

Options to reduce the risks associated
with the arbitration-litigation two-track
system are to move to stay one of the pro-
ceedings, given their interdependence and
effect on resolution. Alternatively, by agree-
ment of the parties, arbitration rights can
be voluntarily expanded, although that
will not be ordered unless it is required by
contract. Discovery in each can be used in
the other, although often an arbitration
decision will not have a preclusive effect
on the outcome of litigation. If permitted
by an arbitrator or a judge, try as much of
your case in the first proceeding that will
take place, which is typically the arbitra-
tion hearing.

Broker dealers and financial advisors
who sell securities are regulated by the
Financial Industry Regulatory Authority
(FINRA). FINRA is a non-governmental
agency, formed in July 2007 to replace the
National Association of Securities Deal-
ers, Inc. (NASD). FINRA rules require cus-
tomer disputes to be decided through an
arbitration proceeding. The trier of fact in
a FINRA arbitration consists of a panel of
one or three arbitrators, not a jury. In the
case of three arbitrators, which is the most
common, there is a chairperson. The arbi-
trators are not required to be attorneys,
or to have a background in the law or the
securities industry, which is generally more
favorable to the customer claimant than
to the broker dealer or financial-advisor
respondent. The arbitration proceeding is
designed to streamline the discovery pro-



cess and reduce litigation expenses. For
example, depositions are not allowed under
the FINRA discovery rules, absent exigent
circumstances, such as that the customer is
very ill or of an advanced age, which may
make him or her unavailable to testify at
the final evidentiary hearing. Motion prac-
tice is also limited, and a motion to dismiss
is generally not heard until after a claimant
puts on his or her case in chief, thus requir-
ing the defense to prepare for the final
hearing and incur legal expenses before
a case may be dismissed. Oftentimes bro-
ker dealers are dragged into an arbitration
as a “deep pocket” or because the financial
advisor has been suspended or barred from
the securities industry. Because the arbitra-
tion panels have wide discretion, defend-
ing broker dealers and financial advisors
is very challenging.

The evidentiary hearing is similar to a
trial. Both sides give an opening and clos-
ing argument, present and cross-exam-
ine witnesses, provide expert testimony
on liability and damages, depending on
the party, and enter written documents
into evidence. The one major difference is
that there is no voir dire, since the arbi-
tration panel is the trier of fact. Instead of
voir dire, in a FINRA arbitration, in the
early stages of the proceeding, the panel
is chosen by the parties through a rank-
ing system. At this time, each side is able
to review the background, experience, and
customer awards of the potential arbitra-
tors to select their desired panel. Defense
attorneys should select arbitrators with
legal backgrounds and securities industry
experience, with the strategic intent that
there will be more attention paid to the let-
ter of the law and the investment products
and that the damages analysis will be bet-
ter understood. Investment products, par-
ticularly these days, can be very complex.
It is important for an arbitration panel to
understand how they work. Otherwise, the
panelists may gloss over the products as
complicated and unsuitable, without giv-
ing deference to the investment objectives,
risk tolerance, and financial means of the
complaining customer.

The inability to depose witnesses and
file dispositive motions early on adds to the
complexity of defending broker dealers and
financial advisors. In addition, FINRA does
not have jurisdiction over third parties that

are not registered with FINRA, which lim-
its a broker dealer’s ability to join third par-
ties to apportion liability and damages as a
defense strategy. Because of these and other
limitations in the FINRA process, versus a
court of law, it is critical for the defense to
file a comprehensive answer laying out all
the facts and arguments, with supporting
exhibits, if possible, which is the earliest
pleading stage of this process. It is crucial
to lay out the defense early on because this
may be the only chance that an attorney
will have to present the case to the panel
before the final hearing. Motions to com-
pel written discovery are commonly filed in
FINRA arbitrations, since discovery is lim-
ited. For example, requesting records from
prior investment accounts of other broker
dealers may be a good strategy to deter-
mine a claimant’s investment history and
appetite for risky investments.

After the parties present their respective
cases, FINRA will render a written deci-
sion, generally within 30 days. In many
instances, FINRA panels tend to render
awards based on equitable considerations,
not the strict letter of the law. As previously
mentioned, this is why attorneys defending
broker dealers and financial advisors try
to select arbitrators who are attorneys or
who worked in the securities enforcement
field, in the hopes that the panel will give
considerable deference to the law, rather
than equity. Further, since some panels
award damages to claimants based on only
some showing of loss and minimum dem-
onstrations of liability, a damages expert
is almost always necessary to limit the
amount of damages awarded, should there
be a finding of liability. The process can be
further complicated when a panel allows a
claimant to amend his or complaint at the
eleventh hour, or worse, assert additional
claims or damages at the final hearing.
Given the latitude that a panel has, defense
attorneys need to forecast and be ready to
defend, if necessary, potential claims and
damages that may be asserted at the last
minute. This can sometimes be gleaned
from the profit and loss analysis of the cus-
tomer’s account, or by conversations with
opposing counsel.

From an insurance standpoint, it is
favorable that the FINRA arbitration dis-
covery rules do not require the disclo-
sure of insurance. However, since a FINRA

panel does not render a reasoned award
(unless agreed to by both sides, which
almost never happens), this becomes a
challenge for insurers during settlement, if
there are covered and uncovered claims or
damages. This also potentially puts insur-
ers at risk of paying uncovered damages to
avoid an adverse award. If a broker dealer
suffers an adverse award, the payment

The inability to depose
witnesses and file
dispositive motions early on

adds to the complexity of
defending broker dealers
and financial advisors.

must be made within 30 days of the deci-
sion, or FINRA will shut down the broker-
age firm if its net capital is insufficient to
cover the award. The second scenario—
that the amount of an adverse award can
put a brokerage firm out of business—puts
pressure on the defense attorney, and in
turn, on the insurer. There is also no ability
to appeal an award (unless the appealing
party can prove fraud by the panel), which
may embolden claimants to seek unreason-
able damages, when liability is at issue, to
force a settlement.

While FINRA is designed to resolve
customer disputes efficiently, it is some-
times viewed as claimant friendly, leaving
broker dealers to defend against hind-
sight investment remorse due to market
declines, among other things, and “rogue”
financial advisors who could not be super-
vised, even with the best policies and pro-
cedures in place. And similar to many
other licensed professionals, the reputa-
tions and licenses of a firm and the individ-
ual brokers involved are at stake.

Defending an attorney client involves
defending two cases, given the case-within-
a-case principle. A plaintiff must show
that but for an attorney’s negligence, the
plaintiff would have won the underlying
case, or the underlying transaction would
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have been more beneficial to the plaintift.
This can be further complicated when the
legal malpractice case takes place several
years after the underlying case and find-
ing the original witnesses and parties poses
a challenge.

Attorneys also are affected by duties
owed to the court, public policy consider-
ations, non-clients, beneficiaries, princi-

The defending attorney
cannot discuss the standard

of care early enough in a
trial involving a professional!

pal-agent concepts, and sometimes even to
adversaries. As a fiduciary, attorneys must
deal with different trial issues than archi-
tects or engineers must deal with, for exam-
ple. Bifurcation or severance should be
considered at trial in certain cases against
professionals. In a legal malpractice case,
the trial attorney should consider the pos-
sible advantages to bifurcating the under-
lying case-within-a-case from the trial for
malpractice. In cases against professionals
that may involve intentional torts or statu-
tory violations, bifurcation may be an eftec-
tive trial strategy to limit what a jury hears.
For instance, bifurcation could keep a jury
from hearing contentions of misrepresen-
tation, statutory violation, and breach of
contract, which could taint the jury, par-
ticularly if there is no right to a jury trial
on certain counts or theories.

Attorneys defending professionals must
be ever-vigilant to restrict testimony that
implies warranty or statutory obligations,
which may inappropriately impact the
applicable standard of care. For example,
in most jurisdictions, architects and engi-
neers as professionals are not deemed to
give express or implied warranties, which
are routinely imposed against contractors.
Warranty concepts undermine the appli-
cability of the standard of care and may
create a new or modified standard. Exer-
cising the ordinary and reasonable level of
skill, knowledge, and prudence common to
members of that profession cannot be codi-
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fied or over simplified. Errors of judgment
do not typically create liability because pro-
fessionals do not guarantee their work or
advice. Trial testimony that implies statu-
tory standards, warranties, or guarantees
must be objected to and limited to avoid
confusing a jury and the inappropriate
application of the law by a judge.

Voir Dire

Voir dire questions must be oriented to
determine juror feelings about the pro-
fession. Do jurors really know what archi-
tects do? Have they ever worked with an
accountant? It is likely that jurors have
a feeling or bias toward attorneys, given
their reputation, particularly as identi-
fied in television and movies? Ask pro-
spective jurors if they will really listen to
the experts, given the sophistication of
their anticipated testimony. Ask your cli-
ent for voir dire questioning ideas. If there
is a disparity of power between the plain-
tiff and the defendant professional, gauge
a jury’s feelings. If the professional is a
public figure or quasi-famous through, for
example, ads on buses in the city, bring it
up in voir dire.

Opening Statement

By now a defendant professional has been
introduced to the jury, but the defending
attorney should provide more context and
more about the client’s personality and
expertise in the opening statement. Hope-
fully by the trial the defending attorney
knows the client’s personality and how he
or she will respond on the stand. Tailor the
statements about him or her, both as a per-
son and professional, in the opening state-
ment. Depending on the dynamic of the
case, determine whether a fact-based or
more emotional opening presentation is
strategic. The applicable standard should
be identified promptly at the beginning
of trial and reiterated throughout trial for
better juror understanding. The defend-
ing attorney cannot discuss the standard
of care early enough in a trial involving
a professional!

Presentation of Your Client

Without question, a defendant professional
will be called as an adverse witness in
a plaintiff’s case. The question is always
how much subject area to cover with a cli-

ent in the plaintift’s versus the defendant’s
case. A defending attorney wants a jury to
“like” the client defendant as soon as pos-
sible, which can be established through
credibility, trial appearance, and dedica-
tion to the profession. A dedicated profes-
sional will be viewed favorably by a jury.
Arrogance or combativeness will not. Take
advantage of the opportunity to conduct
a “friendly” cross-exam of the client dur-
ing the plaintiff’s case in chief and bring
out the evidence that the defense needs in
a controlled setting.

Much of the defense of a professional
depends on the testimony of co-workers
or office staff, the very people who are not
licensed professionals. Proper communi-
cation between a professional and a client
to enable the client to make informed deci-
sions about the representation or services
that the professional will provide is inter-
twined with the applicable standard of
care. So many cases against professionals
stem from ineffective or insufficient com-
munication. Support critical phone calls
with the phone records confirming when
calls were made. Many claims rely on oral
conversations or discussions not memori-
alized in writing. Support those conver-
sations with additional backup or staff
testimony. This is particularly true with
expanded scope cases, which can occur
with all professionals. Often modifications
to initial engagements or contracts are not
effectively memorialized. Show a jury that
a plaintift is suing the defendant over what
the plaintiff expected and not what plain-
tiff requested or contracted the profes-
sional to do.

Trial Strategy

Keeping it simple at trial is not easy, par-
ticularly when defending a complex and
sophisticated case. Based on a plaintiff’s
presentation, witness strength, and feel for
a jury, determinations must be made as
pertains to the scope of the defense presen-
tation. When suing an attorney, the attor-
ney—client privilege is waived. In Illinois
and a few other states, the accountant priv-
ilege is held by the accountant, not the cli-
ent. This restricts conversations or certain
evidence pertaining to those communica-
tions, which may be helpful to the defense
to ensure privileges are not unintention-
ally waived.



Privilege issues do not arise in defense
of architects or engineers. In our experi-
ence, there is more “paper generated” in
the course of design and construction,
which undermines the “he said/she said”
approach that is more often seen in the
defense of attorneys and accountants. Even
so, whether additional services were autho-
rized or the reason for change orders make
up much of the evidence in a trial against
design professionals. The documents do not
lie and must be reviewed through the wit-
nesses for the jury.

Focus on Causation at Trial

Mistakes can be made and shown, but if
mistakes did not cause actual damage to a
plaintiff, then the defending attorney will
earn a defense verdict. Causation is the big-
gest hurdle in prosecuting a claim against
a professional and many plaintiff lawyers
have a hard time proving it. Even when
causation can be shown, it can be difficult
in some situations to show the damages
claimed. For example, a client sues his or
her former accountant, alleging that a mis-
take on his or her tax return caused him
to pay hundreds of thousands of dollars in
taxes and penalties. Even if the client can
prove the mistake, the fact remains that
absent the mistake, the client would still
have had to pay the taxes. So the only recov-
erable damages are the penalties.

Closing Argument

Now the jury “knows” the defending attor-
ney’s client as an educated, experienced
professional. Hopefully any misconceived
bias or prejudice that a jury may have had
about the profession has eroded. Consider
the best argument to attack an element of
a plaintiff’s cause of action and focus on it.
Depending on the case, it may only be one
element. For example, damages and prox-
imate cause may be the only issues in dis-
pute in a professional liability trial, so start
with them. Depending on the presentation,
opening, and how the evidence went in,
consider whether to lean more on the facts
or emotions to clear the client.

Recap the defense expert’s testimony
and stress the weaknesses in the plain-
tiff’s expert. Claims against professionals
are expert driven, and despite all the prep-
aration and credibility that a client profes-
sional may have, a jury will heavily rely on

the expert testimony in reaching a verdict.
In fact, a jury is instructed to rely on the
“opinion testimony from the qualified wit-
nesses” (i.e., the experts); the jury cannot
determine how a reasonably careful profes-
sional would act from the jurors’ own per-
sonal knowledge. It is critical to focus on
the defense expert’s testimony in closing.

Conclusion

Why try such a case in the first place?!
These days, it seems few actually want to
go to trial given the uncertainty, particu-
larly in certain urban jurisdictions. But
some cases simply must be tried. Most
professionals’ liability policies permit set-
tlement upon client consent, and some
clients refuse to provide it, despite a pur-
ported hammer clause, which may exist in
the policy. Of course, a client may consent
if it is not too late to settle during trial,
depending on how the testimony goes.
Settlement should be considered or dis-
cussed as trial proceeds.

Cases are also tried to decrease dam-
ages if a plaintiff is unreasonable. In that
case, more effort and testimony should be
presented at trial related to damages than

to liability, preserving the professional
defendant’s credibility so that the jury
may be more open to persuasion on dam-
ages. Other cases must be tried to obtain
a not guilty verdict because some profes-
sionals are loath to agree to settle, think-
ing that it is tantamount to an admission
and will affect their reputation if it is made
public. And finally, although not as preva-
lent with professional liability carriers, cov-
erage issues require trials at times. Often
deductible amounts or first dollar defense
features of a professional liability policy
compel a trial, particularly if the profes-
sional pays nothing if a not guilty verdict
is rendered.

Trying a professional liability case is
an “all-in” proposition. Similar to a trial
attorney, a client must be very prepared
and focused. Eliminate any distractions.
Counsel a client to attend the entire trial,
certainly while the jury is seated. Licensed
professionals are busy, but the profession-
al’s work must wait until trial concludes.
The complexities will have an effect on
defending the professional at trial, but the
right trial techniques should mitigate the
complications and exposure. FD
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